
 

 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

____________________________________ 
      ) 
RAYMING CHANG, et al.,   ) 
      ) 
   Plaintiffs,  ) 
      ) 
vs.      ) Civ. Action No. 02-2010 (EGS/JMF) 
      )  
UNITED STATES OF AMERICA, et al., ) 
      ) 
   Defendants.  ) 
____________________________________) 

 
CHANG PLAINTIFFS’ OPPOSITION TO THE DISTRICT OF COLUMBIA MOTION 

FOR PARTIAL SUMMARY JUDGMENT REGARDING CHANG PLAINTIFFS’  
CLAIM FOR EQUITABLE RELIEF 

 
 The District of Columbia’s motion for partial summary judgment (Dkt. No. 574, 

hereinafter “District Motion”) is a frivolous and wasteful effort to delay the completion of 

discovery and the commencement of trial in this case.   

 The District makes two arguments in support of its motion.  First, the District argues that 

“the Court lacks jurisdiction over the Chang Plaintiffs’ claim for equitable relief affecting MPD 

practices.”  (District Motion at 1.)  The District suggests that it is undisputed, as it must be for a 

motion for summary judgment to succeed, that the Plaintiffs do not face the risk of being again 

subjected to the same unconstitutional abuses that are the subject of this case.  Second, the 

District argues that “there is no basis for permitting the Chang Plaintiffs from opting out of the 

Barham class settlement on that issue.”  (Id. at 1.)  

 Further, the District threatens that failure to bar the Chang Plaintiffs from continuing to 

seek equitable relief will derail the proposed settlement agreements between the District and the 

Barham Plaintiffs.  Thus, Attorney General Peter Nickles disclosed in Court that he negotiated 

the settlement with the Barham Plaintiffs, in part, to block the Chang Plaintiffs in their effort to 
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seek more extensive equitable relief at trial.  Further, he has stated to both the Court and the 

media that the barrier to settlement with the Chang Plaintiffs is their demand for comprehensive 

reforms that are obviously not included in the Barham settlement (which reportedly does not 

include a binding consent decree).   

 The Court should not tolerate this blatant effort to achieve the District’s long-standing 

goals through raw coercion.  Apart from its audacity, what is particularly unique about this filing 

is its incomprehensibility.  The motion seeks dismissal of one of the Chang Plaintiffs’ proposed 

forms of relief on the basis of a settlement agreement that the Chang Plaintiffs have not seen and 

is not in the public record.  Chang Plaintiffs are being asked to defend against a claim that they 

have neither seen nor agreed to.  Like the effort to use the Barham settlement to block further 

reforms, the use of an undisclosed agreement as a determinative source for a partial summary 

judgment seeking to restrict another party’s possible relief, violates the most basic principles of 

legal process.  While the District did not argue that the Barham or Chang plaintiffs were barred 

under the prior settlements in Abbate, Burgin/Diamond, or Jones, Mr. Nickles claims that the 

District can reach an agreement with another party in another case and thereby bar the Court 

from awarding any equitable relief after trial in the instant matter.  

 This potential inequity is magnified by the fact that the District urges the Court to bar the 

Chang Plaintiffs from seeking any equitable relief as a result of its agreement with the Barham 

Plaintiffs despite the fact the Chang Plaintiffs’ causes of action address abuses that are not part 

of the Barham complaint.  Indeed, discovery is still proceeding to determine what occurred in the 

post-arrest abuses relating to the destruction of evidence.  The District is seeking to force a 

resolution of what equitable relief would be appropriate for these causes of action before the 

parties even know the range and details of the misconduct.  Even Judge Sporkin acknowledged 
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in his internal investigation that there remain great gaps in the record and the need for further 

investigation and, in partial response, the Court has ordered the appointment of a Court-

sanctioned forensic expert.  Determining now that any future equitable relief on such issues 

should be barred would mean that, even if the on-going discovery and the forthcoming trial 

reveals new abuses or poor practices, the Court could not order appropriate equitable relief in the 

case.  This is much like calling the winner in a horse race halfway around the track – based on 

the performance of another horse in a different race.  Much remains to be learned about these 

abuses and (as shown by the Hustler declaration) even the evidence of what occurred during the 

arrests continues to accumulate.1   

 The District compounds these problems by seeking to re-litigate the same issues 

previously denied by the Court and by misrepresenting both the record and law relevant to this 

motion.  It is yet another effort to delay a ruling on the District’s sanctionable conduct and other 

pending matters.2  The District Motion fails for multiple reasons, any one of which is sufficient, 

to deny this motion with prejudice and proceed, as previously scheduled, to trial. 

 First, on two prior occasions, the District raised the specific issue of Chang Plaintiffs’ 

standing to obtain equitable relief in previously submitted pleadings, and this Court dismissed 

those motions both times.  It is the law of the case that Chang Plaintiffs have standing to seek 
                                                 
1  The Chang Plaintiffs are still seeking to speak with a variety of witnesses referenced in 
the Sporkin Report.  One such witness, Denise Alexander, had signed a declaration which has 
been challenged as being false.  Former Judge Sporkin had been unable to interview her in the 
course of his investigation.  Ms. Alexander’s deposition this week ended when she decided to 
seek private counsel, after stating she was unaware of the allegations of possible false statements 
in her declaration until a couple days before the deposition or that a criminal referral was 
possible. 
2   In fact, the District’s motion may be little more than an attempt to divert the Court’s 
attention from Chang Plaintiffs’ Motion for Leave to Amend their Complaint to take account of 
the District’s and certain District Defendants’ gross discovery abuses and evidence spoliation, 
which was submitted to the Court the day before the instant District motion for summary 
judgment.  (See Dkt. No. 572.)   
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equitable relief against the District.  After already being denied twice, the District now promises 

to appeal denial of the instant motion, in what is nothing more than an effort to prevent further 

discovery and delay the start of trial scheduled for later this year.  Interlocutory appeal would be 

inappropriate in such a situation.  Anderson v. City of Boston, 244 F.3d 236, 239 (1st Cir. 2001) 

(denying interlocutory review of dismissal based on lack of standing due to lack of serious, 

irreparable harm and failure to pursue review earlier); Summit Medical Assocs. v. Pryor, 180 

F.3d 1326, 1335-36 (11th Cir. 1999) (denying interlocutory review of denial of motion to 

dismiss for lack of standing under collateral order doctrine); Shanks v. City of Dallas, Texas, 752 

F.2d 1092, 1097-98 (5th Cir. 1985) (denying interlocutory review of standing for equitable relief 

because delaying review until final judgment would not inflict irreparable harm). 

 Second, the District contends that its position is supported by undisputed facts.  This is 

simply false; there are genuine issues of material fact in dispute, including whether the Chang 

Plaintiffs remain at risk of injury from similar future illegal arrests by the District.  (See 

Statement of Disputed Facts, attached as Ex. 1.) 

 Third, the issue of whether equitable relief can and should be granted need not be decided 

now, since injunctive relief is a remedy to be determined after a trial on the merits.   

 Fourth, the District’s argument that the Court improperly permitted Chang Plaintiffs to 

opt-out of the Barham litigation somehow limited their rights only to monetary relief, is 

incorrect.  Again, the Court long ago ruled that the Chang Plaintiffs would not be part of the 

Barham class with no ability reserved to the District to drag them back into the Barham class for 

relief purposes.  Indeed, counsel for Barham in the last hearing noted the prior decision by the 

Court and stated that the Chang Plaintiffs were distinct from their class.  If the District demands 

further clarity, the Court should simply define the Chang Plaintiffs (who were not protesters but 
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journalists and legal observers) as separate, apart and not included in the Barham class.  Their 

interests and claims are distinct from those in the Barham class, which is free to settle their 

claims as they see fit. 

 From all appearances, no relief obtained so far as the result of decades of litigation from 

illegal trap and arrest actions has stopped the District from continuing this practice.  In each case, 

the District finds a way to avoid trial and resolves these matters not through Court decrees but 

through settlements.  Police manuals and directives can be ignored, as they were in this 

circumstance; and District law, while instructive of proper practices, has no enforcement 

mechanism that gives wrongfully arrested citizens the right to obtain real relief short of many 

years of intense, costly litigation trench warfare.  In fact, the settlements entered into recently by 

the District show nothing more than how many millions of dollars the District is willing to pay 

for the right to continue to engage in illegal mass arrests.  The District’s efforts to prevent the 

Chang Plaintiffs from seeking or the Court from ordering effective equitable relief after trial 

should be dismissed as contrary to both the public interest and the inherent authority of the 

Court. 

1. The District Ignores the Law of the Case. 

 On at least two previous occasions, this Court has denied the District’s argument that the 

Chang Plaintiffs should be barred from equitable relief.3  The Court’s consistent rulings on these 

issues constitute the law of the case.  Barring significant and relevant changes in the litigation or 

                                                 
3  The fact that a different set of lawyers are making this argument on behalf of the District 
does not diminish in any way the binding impact of the Court’s previous decisions on the 
District’s argument.  The District’s argument is little more than a disagreement with the Court’s 
ruling allowing the Chang Plaintiffs to opt out of the Barham class.  The efforts by Attorney 
General Nickles and his newly assigned staff of lawyers to overturn this Court’s decision of over 
six years ago, just because they do not like and refuse to accept this Court’s decision, should not 
be tolerated.  
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controlling case law – which do not exist and which the District does not allege exists – the 

Court should not revisit previously decided issues. 

 Under the law-of-the-case doctrine, “the same issue presented a second time in the same 

case in the same court should lead to the same result.”  LaShawn A. v. Barry, 87 F.3d 1389, 1393 

(D.C. Cir. 1996).  As the U.S. Court of Appeals for the D.C. Circuit has stated, “inconsistency is 

the antithesis of the rule of law.”  Id.  The Supreme Court has instructed that lower Courts should 

be “loathe” to reconsider issues already decided “in the absence of extraordinary circumstances 

such as where the initial decision was ‘clearly erroneous and could work a manifest injustice.’”  

Christianson v. Colt. Indus. Operating Corp., 486 U.S. 800, 817 (1988) (quoting Arizona v. 

California, 460 U.S. 605, 618 n.8 (1983)). 

 The Chang Plaintiffs were the first to file a complaint against the abuses which took 

place on September 27 and 28, 2002.  (See Complaint, Dkt. No. 1, filed on October 15, 2002.)  

Several groups of plaintiffs later followed, filing complaints on behalf of the Abbate Plaintiffs, 

the Barham Plaintiffs, the Burgin/Diamond Plaintiffs, and the Jones Plaintiffs. 

 In January 2003, only months after the original complaint in this action was filed, the 

District filed a Motion to Dismiss the Chang Plaintiffs’ Complaint.  (See Dkt. No. 13.)  In the 

motion, the District argued that “the plaintiffs’ requests for declaratory and injunctive relief must 

be dismissed.”  (Id. at 30.)  In support of this argument, the District argued that the Plaintiffs did 

not face the threat of similar police action in the future.  (Id.)   

 On September 11, 2003, the Court held a motions hearing in which the District’s Motion 

to Dismiss was discussed by the parties and considered by the Court.  (See generally Tr. of Sept. 

11, 2003 hearing.)  At that hearing, the Court discussed the options before it, particularly with 

respect to consolidating the various pending cases at that time.  Counsel for the Chang Plaintiffs 
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explicitly stated that the Chang Plaintiffs did “not wish to participate in the class action,” in part 

because their complaint was “much broader” and they were “seeking greater relief” than other 

sets of plaintiffs.4  (Id. at 26.)  From the outset, it was clear that the Chang Plaintiffs stood apart 

from the Barham Plaintiffs because they were journalists and legal observers who had distinct 

interests and different claims.5  At the 2003 hearing, the Court stated “I’m going to consolidate 

Barham and Abbate . . . with respect to Jones and Chang, I’m going to [separately] consolidate 

those cases.”6  The District did not argue that the Chang Plaintiffs’ could not seek equitable 

relief separate from that sought by the other groups of Plaintiffs.  The Court subsequently denied 

the District’s Motion to Dismiss.  (See Minute Order dated September 11, 2003.) 

 In its September 19, 2003 Order following the hearing, this Court stated that “Counsel for 

[the Chang] plaintiffs . . . have clearly indicated that their clients do not wish to join either of the 

proposed class actions.  Accordingly, the [Chang] plaintiffs . . . will be treated as if they have 

                                                 
4 It should also be noted that both District (and Barham counsel, since their settlement with 
the District was announced) have emphasized that the Chang cases is brought by “only” four 
plaintiffs, as if that somehow diminishes the importance of their claims or the propriety of the 
relief they are seeking.  The number of individual plaintiffs does not, in any way, impact on the 
egregiousness of the constitutional violation those persons suffered or their right to meaningful 
and effective relief.  
5  Indeed, the Barham counsel has highlighted the differences between the two groups in both 
its most recent filings and media statements.  In its most recent filing, Barham Plaintiffs noted 
that “[t]he Chang case . . . intentionally excluded protestors from its scope.” (See Dkt. No. 580 in 
Barham, at 1-2 n. 1.)  Barham counsel has also suggested that its class was comprised of 
“militant, boisterous” but non-violent protestors.  Robert McCartney, D.C. mass arrest settlement 
offers needed reminder of rights, WASH. POST, Jan. 7, 2010 (quoting Ms. Mara Verheyden-
Hilliard).  As the Court is aware, the Chang Plaintiffs consist of three student journalists and one 
legal observer. 
6  The Jones litigation was comprised of three plaintiffs who were “all photojournalism 
students at the Corcoran College of Art and Design in the District of Columbia” and who were 
arrested on September 27, 2002, either in Freedom Plaza or at the intersection of Vermont and K 
Street in Northwest Washington, D.C., while acting as photojournalists, as opposed to 
demonstrators or protestors.  (See Dkt. No. 1 in Jones v. District of Columbia, 1:02-cv-02310-
EGS.)  These plaintiffs subsequently dismissed their suits in 2004 after reaching settlement with 
the District.  
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opted out of the provisionally certified class action in [Barham].” (See Dkt. No. 43 at 32.)  In its 

Order, the Court specifically recognized that the Chang Plaintiffs “seek injunctive and 

declaratory relief.”  (Id.)  Despite being clearly aware of the nature of the Chang Plaintiffs’ 

claims and requested relief, the Court did not draw any distinction between monetary and 

equitable relief in stating that the Chang Plaintiffs would be treated as having opted-out.  (See id. 

generally.)7  The Chang Plaintiffs were allowed to proceed independently and were later given 

their own, separate trial date seeking both monetary and equitable relief. 

 In the same order, the Court “provisionally certified the Barham case as a class action,” 

finding that “certification of a class of persons in Pershing Park on that date is appropriate under 

these circumstances.”  (Dkt. No. 43 at 12-13.)  Barham Plaintiffs, like the Chang Plaintiffs, 

sought injunctive relief.8  (See Complaint in Barham Dkt. No. 1, requesting, among other things 

a declaratory judgment, entry of a permanent injunction, and entry of an order.)  The Court 

certified the class on a provisional basis on this date, affording the District the opportunity to file 

a motion for reconsideration.  The District did not file a motion for reconsideration or take an 

interlocutory appeal, instead concurring, in a pleading, that “the Court’s assessment that the 

Barham plaintiffs’ claims are suitable for litigation in the context of a Rule 23(b)(2) class.”  

(Dkt. No. 64 in Barham.)   

                                                 
7  At the most recent December 17, 2009 hearing, District counsel argued that it was clear 
that the Court, in its previous order and in the September 2003 hearing, intended to opt the 
Chang Plaintiffs out only as to monetary relief.  In fact, the Court made no such distinction. 
8  The fact that the Barham Plaintiffs have now settled their action with the District for both 
monetary and non-monetary relief further reveals the fact that the District is not opposed to the 
granting of both monetary and non-monetary relief.  The District merely seeks here the ability to 
exclude the Chang Plaintiffs – who have pursued their action with vigor, have withstood 
improper threats of financial ruin through Rule 68, and have exposed considerable sanctionable 
conduct by District lawyers and the MPD, among others – from the ability to obtain complete 
and effective equitable relief.  
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 By certifying the Barham class, the Court also ruled that the Barham Plaintiffs had 

standing to seek equitable relief.  As this Court is well aware, standing is a jurisdictional element 

that must be satisfied prior to class certification.  In re Lorazepam & Clorazepate Antitrust Litig., 

289 F.3d 98, 107 (D.C. Cir. 2002).  The fact that the Barham Plaintiffs were a class does not 

alleviate or diminish the requirements set forth in City of Los Angeles v. Lyons, 461 U.S. 95, 101 

(1983), and its progeny for an entry of equitable relief.   By certifying the class, the Court ruled 

that the Barham Plaintiffs had standing to seek the relief they sought.  The District now argues 

that the Chang Plaintiffs should be treated the same as the Barham Plaintiffs for purposes of 

settlement.  If so, then the District must similarly concede that the Chang Plaintiffs have the 

same standing as the Barham Plaintiffs and can therefore seek equitable relief.  

 Subsequently, the District filed another Motion to Dismiss on October 9, 2003, arguing 

that Chang Plaintiffs “may not be granted an injunction because they cannot establish the basic 

requisites of the issuance of equitable relief in these circumstances – the likelihood of substantial 

and immediate irreparable injury.”  (See Dkt. No. 46, citing Lyons, 461 U.S. at 101).9  In that 

same motion, the District argued – in a manner virtually identical to the instant motion – that 

Federal Rule of Civil Procedure 23(b)(3), which permits Plaintiffs to opt-out of a class action, 

applies only when relief is limited to financial recovery.  (Dkt. No. 46 at 19.)  Chang Plaintiffs 

opposed this motion and the Court subsequently denied the motion on November 25, 2003.  (See 

Dkt. No. 68.) 

 Now, the District Motion argues that the “Plaintiffs allegations concerning equitable 

relief have from the outset of this case been insufficient to establish standing.”  (District Motion 

                                                 
9  On the same day, the District argued that “the Barham class action be the only pending 
litigation permitted to pursue injunctive relief.”  (Barham Dkt. No. 64 at 2.)  The pleading was 
not in the form of a motion, but rather styled as a “Response to the Court’s Provisional Class 
Certification,” which, as a result of its styling, did not require a ruling from the Court.  (Id.) 
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at 2.)  Thus, to rule in the District’s favor, this Court would have to determine that it has erred on 

several previous occasions regarding these issues.  The District Motion highlights the importance 

of the law-of-the-case doctrine.  At some point, the District must be prevented from re-litigating 

the same issues over and over again.   

 The District does not argue that the Court’s previous decision was clearly erroneous or 

that it would cause manifest injustice.  The District also does not allege that anything has 

changed regarding the Plaintiffs’ status or claims since the Court’s September 2003 ruling that 

requires a reversal of prior rulings.  As such, the District Motion lacks support and can be 

summarily denied.  Should it wish to do so, the District may raise these issues on appeal, after 

trial on the merits and judgment. 

2. There Are Numerous Disputed Material Facts Which Make Summary Judgment 
Inappropriate.  

 
 Attached to the District’s Motion is a set of so-called Undisputed Material Facts in 

support of the motion.  As outlined in the attached Statement of Disputed Material Facts, many 

of the material facts in fact are disputed and have been previously shown to be disputed despite 

the representations to the Court by the District. 

 In determining whether a genuine issue of material fact exists, the court must view all 

facts in the light most favorable to the non-moving party.  Arrington v. United States, 473 F.3d 

329, 333 (D.C. Cir. 2006) (citing Adickes v. S.H. Kress & Co., 398 U.S. 144, 158-59 (1970)). A 

dispute over a material fact is “genuine” if the evidence is such that a reasonable fact finder 

could return a verdict for the nonmoving party.  Arrington, 473 F.3d at 333 (citing Anderson v. 

Liberty Lobby, Inc., 477 U.S. 242, 248 (1986)).  Disputes over facts that might affect the 

outcome of this matter preclude the entry of summary judgment.  See id. 
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 The District argues that it is undisputed that “there is no evidence in the record that any 

of the plaintiffs face a real and immediate threat that he or she will be subject to the type of 

conduct that forms the basis for plaintiffs claim for relief.” (District Motion at 10, ¶ 6.)  

Accordingly, the District argues under Lyons, 461, U.S. at 101, that this Court lacks “jurisdiction 

over claims for equitable relief absent a real and immediate danger that the plaintiff will be 

subject to the challenged conduct.”  (District Motion at 2.)  This, the District argues, prevents 

granting equitable relief where plaintiffs are unable to show a serious risk that they would be 

subject to the same policy in the immediate future.  (See District Motion at 2)   

 In so arguing, the District cavalierly invites the Court to disregard indisputable facts and 

the evidence in the record of this case, including the following: 

• It can be judicially recognized that the District of Columbia, as the Nation’s capital, will 
continue, as it always has, to host events that draw large protests or demonstrations.  
Reporters, photographers, and legal observers will continue to attend these events in such 
roles. 

• The District has conducted illegal mass arrests in the circumstances of large protests, as 
evidenced by the number and amount of litigation challenging such arrests, including the 
ones that are the subject of this litigation.  This is despite the fact that such mass arrests 
have been declared illegal for over thirty years and regardless of the fact that District and 
MPD regulations, manuals and laws prohibit such illegal mass arrests.   

• This litigation, numerous subsequent directives and laws, even potential settlements of 
other cases, should not give any comfort that the Metropolitan Police Department of the 
District will not continue to make illegal arrests in the future.  No lessons have been 
learned: numerous District Defendants and other MPD officials and officers have 
testified that they did nothing wrong on September 27, 2002 and would act in the same 
unconstitutional manner in the future if presented with the same situation.  The individual 
whom the District claims was responsible for the mass arrests, Assistant Chief Peter 
Newsham, claims he did nothing wrong, was never subjected to meaningful discipline for 
his actions, and has actually advanced within the MPD since the events at Pershing Park.   

• Plaintiffs remain at significant risk of being subject to the challenged conduct.  As an 
example, one Chang Plaintiff currently resides in the District and alleges in his affidavit 
that he plans to photograph demonstrations and protests in the coming months. 

The basis and support for these facts is described in detail below.   
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A. Illegal Mass Arrests Have Continued in the District Despite Being Declared Clearly 
Illegal 
 

 For almost 40 years, it has been the practice of the Metropolitan Police Department to 

sweep the streets of the District of Columbia with mass arrests.  Despite extensive litigation, 

clear directives from the courts, and legislation, the MPD’s pattern of taking part in illegal mass 

arrests spans decades. 

 Perhaps the most notorious series of mass arrests took place in 1971, when more than 

14,000 people were arrested between April 22 and May 6, 1971, during the “May Day 

Demonstrations.”  See Sullivan v. Murphy, 478 F.2d 938, 942-43 (D.C. Cir. 1973).  But this was 

not the first mass arrest in the District.  See also Irani v. District of Columbia, 292 A.2d 804, 805 

(D.C. 1972) (graduate student arrested during mass arrests on February 19, 1970, charged with 

parading without a permit, and then not prosecuted for lack of evidence).   

 The MPD had begun to develop its mass arrest procedures in the aftermath of the riots 

following the 1968 assassination of Dr. Martin Luther King, Jr.  Sullivan, 478 F.2d at 946.  

Working in conjunction with the Superior Court, the MPD established the following procedures: 

Under this plan, arresting officers were to complete a Field Arrest Form on the 
scene, recording the identity of the arrestee, the circumstances of the 
apprehension-including the charge and material elements of the specification-the 
name, unit and badge number of the arresting officer, and the identity of any other 
officer who had witnessed the arrest.  As a further means of supporting the 
validity of the apprehension, a Polaroid photograph was to be taken showing “the 
arresting officer and his prisoner together.”   
 

Id.   

 During the May Day Demonstrations in 1971, the MPD abandoned these procedures, 

making mass arrests that “swept up innocent persons along with the lawbreakers.”  Id. at 949.  

The Court of Appeals found that “[d]uring May, 1971, and particularly on May 3, police officials 

laid primary emphasis upon mass arrests as a means of clearing the streets.”  Id. at 967.  The 
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court further observed that “[t]he premise of the legal system, that unlawful arrests can be 

avoided or remedied by holding individual policemen accountable, evaporated when field arrest 

procedures were suspended and when persons other than arresting officers were permitted to 

execute field arrest forms. ”  Id. 

 In Washington Mobilization Committee v. Cullinane, 566 F.2d 107 (D.C. Cir. 1977), one 

of several decisions emanating from the May Day Demonstration, the Court of Appeals 

explained the circumstances under which police can constitutionally arrest a group of people for 

failing to obey a police order: 

We do not suggest of course that one who has violated no law may be arrested for 
the offenses of those who have been violent or obstructive.  As we have seen 
however the police may validly order violent or obstructive demonstrators to 
disperse or clear the streets.  If any demonstrator or bystander refuses to obey 
such an order after fair notice and opportunity to comply, his arrest does not 
violate the Constitution even though he has not previously been violent or 
obstructive. 
 

Id. at 120. 

 The requirements described in Cullinane, however, were not new.  On May 5, 1971, also 

during the May Day Demonstrations, the United States Capitol Police and the MPD participated 

in a mass arrest on the steps of the United States Capitol.  This arrest is described in the Court of 

Appeals’ landmark decision in Dellums v. Powell, 566 F.2d 167(D.C. Cir. 1977):   

The group subsequently assembled on the East steps of the Capitol on the House 
side and “began to make and to listen to speeches concerning the People's Peace 
Treaty and related matters.”  While Congresswoman Abzug was addressing the 
crowd, at about 3:30 P.M., the police cordoned off the bottom of the steps, 
preventing anyone from leaving, and began arresting members of the assemblage. 
Arrests continued over the protests of Congressman Dellums and other Members 
of Congress, and the police refused Dellums' offer to persuade the crowd to 
disperse. 
 

Id. at 173-74.  After reviewing the circumstances of this arrest, the Court of Appeals concluded 

that “no constitutionally valid arrest could have been made until an order to disperse had been 
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given which was itself based on permissible consideration.”  Id. at 182-83.  The Court concluded 

that the requirement that arrestees be given “orders to disperse” and “a reasonable opportunity” 

to leave the area prior to a mass arrest was, in 1971, “well settled law which Chief Powell [of the 

Capitol Police] was obliged to know on pain of losing his qualified immunity.  Id. at 183. 

 Nevertheless, despite this “well settled law,” mass arrests continue to occur in the District 

of Columbia.  On April 15, 2000, during meetings of the World Bank and IMF, 673 individuals 

were arrested without first being given an order to disperse.  See Becker v. District of Columbia, 

258 F.R.D. 182 (D.D.C. 2009); Alliance for Global Justice v. District of Columbia, No. CIV. A. 

01-811 PLF/JMF, 2006 WL 2425340, at *1 (D.D.C. Aug. 22, 2006).  On April 20, 2002, a group 

of individuals was arrested in a parking garage after attending protests related to meetings of the 

World Bank and IMF.  See Bolger v. District of Columbia, 608 F. Supp. 2d 10, 13-17 (D.D.C. 

2009). 

 On September 27, 2002, decades after Sullivan, Cullinane, and Dellums, the “well 

settled” law governing mass arrests was ignored at Pershing Park.  In blatant disregard of the 

standards described in Cullinane and Dellums and its own procedures, the MPD and other police 

agencies trapped and arrested everyone in the Park without first giving them an order to disperse 

or a reasonable opportunity to leave.  The MPD then went on to ignore the field arrest procedures 

mandated by Sullivan and its own Mass Demonstration Manual, making such a mess of the field 

arrest paperwork that it was impossible to prosecute any of the individuals arrested in Pershing 

Park (if there was ever an intention to so prosecute) or even to identify their arresting officers. 

 Moreover, as the Court knows, more than one mass arrest took place on September 27, 

2002.  Early that morning, a group of demonstrators was arrested early that morning at Vermont 

and K Streets in Northwest.  See Barham v. Ramsey, 338 F. Supp. 2d 48, 65-66 (D.D.C. 2004).   
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 More recently, on January 20, 2005, the MPD carried out yet another mass arrest, using 

police lines to corral 65-75 protestors in an alley.  Carr v. District of Columbia, 587 F.3d 401, 

404 (D.C. Cir. 2009)  The Court of Appeals found that “no order to disperse was given prior to 

the protestors’ arrests.”  Id.10 

 The mass arrest at Pershing Park must be viewed in context of the District’s decades-long 

practice of sweeping the streets with illegal mass arrests.  Despite extensive litigation following 

the May Day Demonstrations and the many other mass arrests that have occurred since 1971, 

those future arrestees who will invariably be subjected to unconstitutional mass arrests in the 

District, perhaps including the Chang Plaintiffs, currently have no recourse but to file yet another 

in a long string of lawsuits that have failed to establish any other means of holding the District 

and the MPD accountable for this unconscionable practice.  

B. There is No Reason to Think, Despite this Litigation, That Illegal Mass Arrests Will Not 
Continue. 
 

i. The Testimony of District Defendants and Other MPD Officials and Officers 
Evidences that the Challenged Actions Will Re-occur. 

 
 Even today, after seven years of litigation, various MPD officials – from the highest 

ranks within the department all the way down to the line officer level – believe that the arrests at 

Pershing Park were entirely appropriate and were backed by probable cause.11   

                                                 
10 In Carr, the Court of Appeals vacated a summary judgment order for the plaintiffs and 
remanded to the District Court to determine whether there was probable cause to arrest the 
entire group of protestors for rioting, in which case an order to disperse would not have been 
required.  Carr, 587 F.3d at 409-10. 

11 As the Court is aware, the D.C. Circuit has already held that the arrest of hundreds of 
individuals, including the Chang Plaintiffs, “assembled in the exercise of First Amendment 
rights, without first issuing an order to disperse followed by a reasonable opportunity to comply, 
violated plaintiffs’ clearly established constitutional rights . . . .” Barham v. Ramsey, 434 F.3d 
565, 568 (D.C. Cir. 2006) (citing Barham v. Ramsey, 338 F. Supp. 2d 48, 56-63 (D.D.C. 2004)). 
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 For example, Assistant Chief Peter Newsham, a named defendant in this case who 

remains one of the top-ranking law enforcement officials within the MPD, has recently stated 

that he knowingly and intentionally gave no order to disperse “because he believed that if such a 

warning was given the demonstrators would spill onto the streets again.”  (See Dkt. No. 515 at 

3.)  In deposition testimony, Assistant Chief Newsham continued to assert that there was 

probable cause to arrest each and every individual within Pershing Park.  (See Tr. of Newsham 

Dep. on Sep. 6, 2004 at 240, attached as Ex. 2.)  Assistant Chief Newsham has also stated, in 

relation to the arrests, “I think that what we did was appropriate, was in the best interest of the 

city.”  (Interview with Fitzgerald, attached as Ex. 3, at 6.) 

 At the time of the arrests, Chief Ramsey specifically condoned the mass arrests at issue in 

this action, noting gleefully that it “really took the wind out of their sails.” (See Manny 

Fernandez and Monte Reel, Against War, a Peaceful March, WASH. POST, Sept. 30, 2002.) 

 Officer Michael Smith, a named defendant in this case who remains a police officer for 

the MPD and who filled out the false arrest form for Plaintiff Young Choi, stated that he had no 

personal regret about his actions on September 27, 2002.  (See Tr. of Smith Deposition at 221, 

attached as Ex. 4.)  Smith stated, “I don't know what I would do differently today than I did 

then.”  (Id.)  This statement was not made in 2002 or 2004 or even 2008; it was made last month 

after the District had reportedly agreed to the settlement in Barham. 

 Officer Andre Harrison, a named defendant in this case who remains a police officer for 

the MPD and who filled out the false arrest form for Plaintiff RayMing Chang, was asked 

whether he still would have taken the same actions he took on September 27, 2002, even if he 

“had known there was not probable cause for the mass arrests.”  (Tr. of Harrison Dep. at 238, 

attached as Ex. 5.)  Harrison responded, “I would still did what I did about the arrests.”  (Id.)  
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Later, Harrison was asked whether he had “any regrets” about his actions on September 27, 

2002.  (Id. at 239.)  Harrison responded: “I don’t have no feelings about it.”  Harrison was also 

asked whether there was “ever a situation as a police officer when you don’t just follow an 

order?”  He responded that “You follow the orders . . . as long as its not incriminating you.”  (Id 

at. 142.)  When asked what he meant by incriminating, he stated that it meant: “[w]here you 

know you can completely get arrested for what you just did in reference of totally violating a 

person's civil rights.  It's different degrees of violating a person's rights.”  (Id.) 

 Other line officers have also testified that they continue to believe that they had probable 

cause to make the arrests at Pershing Park and acted appropriately.  Officer Raymond Jimenez 

stated: “I know there was probable cause for the individuals that were arrested.”  (Tr. of Jimenez 

Dep. on October 9, 2007, at 9, attached as Ex. 6.)  Officer Latasha Goodwin stated that “I believe 

it was probable cause for me to arrest the people that I arrested.”  (Tr. of Goodwin Dep. on 

October 4, 2007, at 9, attached as Ex. 7.)  Officer Wayne David replied “Yes” when he was 

asked whether he believed he had probable cause for the individuals he filled out arrest forms for 

on September 27, 2002.  (See Tr. of David Dep. on September 7, 2007, at 25, attached as Ex. 8.) 

 This testimony is in contrast to the facts of Lyons, a case relied upon by the District.  In 

Lyons, the plaintiff challenged the use of choke-holds by the Los Angles Police Department.  See 

Lyons, 461 U.S. at 97-98.  There appears to be no evidence in the record in Lyons that the 

plaintiff obtained testimony or other evidence showing that despite official policy, LAPD 

officers or officials continued to believe their activity had been entirely appropriate.  See id. 

generally.  In fact, after the filing of the complaint, the Chief of Police in Los Angeles prohibited 

the use of the bar-arm chokehold in any circumstances.  Id. at 100.  The plaintiff in Lyons 

withdrew his request for a consent decree during briefing and oral argument before the Supreme 
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Court, suggesting that the plaintiff himself was not altogether convinced that such future activity 

would continue to occur.  Id at 101. 

ii. Newsham Has Advanced in His Role in the MPD, Rather Than Being 
Meaningfully Disciplined for His Actions, Making Clear that There is No 
Serious Discipline for Continuing the District’s Illegal Practice of Mass 
Arrests Without Individualized Probable Cause. 

 
 In determining whether the District will continue to engage in similar unconstitutional 

behavior in the future, it is telling that that the District failed to take any disciplinary measures 

against the actor it identified as culpable for the unconstitutional arrests.  This clearly conveys to 

all members of the MPD, and all employees of the District, that there is no cost to a police 

person’s professional career for violating the Constitution and participating in illegal mass arrests 

– or, in Assistant Chief Newsham’s case, proudly claiming to have ordered illegal mass arrests. 

 Assistant Chief Newsham has long claimed to be the official who ordered the mass 

arrests, which the District concedes were carried out without individualized probable cause.  For 

example, in his most recent filing, Newsham’s counsel stated “Defendant Newsham ordered that 

everyone in the park be arrested.  Defendant Newsham has never contested this critical fact, 

which has been well known to plaintiffs’ counsel and, indeed, to everyone who is even passingly 

familiar with the Pershing park incident, since shortly after the arrests occurred.”  (Dkt. No. 580 

at 1-2.)  The District eagerly joins in pinning the blame on Assistant Chief Newsham, deflecting 

any effort to assert the responsibility of his MPD superiors or colleagues, including the other 

District Defendant MPD officials.12  For example, the District has stated in previous pleadings 

that “MPD Assistant Chief Peter Newsham was responsible for the area containing Pershing 

                                                 
12  Other officers have come forward offering conflicting testimony on who ordered these 
arrests.  For example, Detective Hustler recently submitted a sworn statement that Ramsey 
proclaimed at the scene “we’re going to lock them up and teach them a lesson.”  (Hustler 
Affidavit, attached as Ex. 9.) 
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Park” and that “A/C Newsham ordered that everyone in Pershing Park be arrested.”   (Dkt. No. 

450 at 3, 22.)  Further the District has conceded that “A/C Newsham’s failure to comply with the 

requirements of the MPD Mass Demonstration Manual [represent] evidence that he had violated 

clearly established law because the Manual’s requirements were ‘framed as a response to court 

ordered prescriptions.’”  (Id. at 23 citing Barham v. Ramsey, 434 F.3d 565, 577 (D.C. Cir. 

2006).) 

 In light of this, one might reasonably expect harsh discipline of the responsible Assistant 

Chief and a serious negative impact on his career.  To the contrary, it is clear for all to see that no 

meaningful discipline and impact on Newsham’s career occurred, despite the obvious 

unconstitutionality of the arrests and Newsham’s purported central role in such actions.  

Newsham has never faced any real discipline for his actions.  According to District testimony, 

Newsham’s sole discipline was a letter of reprimand placed in his file that was removed after a 

short period.  (Newsham Tr. at 238:3-242:17, attached as Ex. 2; September 18, 2007 Ramsey Tr. 

at 129, attached as Ex. 10.)  He has not been forced to take any additional or specific training as 

a result of the Pershing Park arrests.  He was not demoted after the incident or stripped of any 

responsibilities.  He has offered no apology and has not even claimed remorse for what he put 

the Plaintiffs and 400 other people through over that weekend.  So far, he has suffered no 

financial consequences for his actions – not even a cut in pay – while the District continues to 

pay for his legal fees throughout this litigation, despite already conceding that he acted 

improperly and in an unconstitutional manner.13  It is the District taxpayers, not Newsham or 

other culpable actors, who have had to bear the cost of the more than $10 million that has already 

                                                 
13  To date, Assistant Chief Newsham’s lawyers have collected more than $700,000 in legal 
fees as a result of this litigation. (See Dkt. Nos. 125, 124, 131, 148, 192, 256, 295, 300, 306, 317, 
338, 380, 390, 391, 412, 427, 475, 516, 566.) 
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been paid out (or is planned to be paid out) to other groups of plaintiffs who have settled their 

claims arising out of the Pershing Park arrests.14   

 In fact, rather than being adversely affected by these actions to which Newsham so 

stoutly claims credit, his career has flourished.  According to the MPD’s website, Newsham was 

appointed Assistant Chief in Charge of the Regional Operation Command Center North in July 

2004.  In 2007, when Chief Lanier took command of the Department, Newsham was placed in 

charge of the Internal Affairs Bureau, meaning he was the individual responsible within the 

MPD for investigating abuses committed by other officers.  In 2008, Assistant Chief Newsham 

was named the Assistant Chief in charge of the Investigative Services Bureau.15 

 Moreover, Chief Ramsey, who has since left the Department, testified that even after 

Newsham’s actions at Pershing Park in September 2002, he still believed Newsham to be “one of 

the best members that the department has ever had.” (Ex. 10 at 129.) 

 In Lyons, the case relied upon by the District, the Supreme Court held that the plaintiff 

lacked standing to seek prospective injunctive relief against the City of Los Angeles to prevent 
                                                 
14  The District agreed to pay the seven Abbate plaintiffs $425,000 in total, with each 
plaintiff receiving $50,000.  See Abbate v. Ramsey et al., 1:03-cv-00767-EGS, at Dkt. No. 99.  
Abbate counsel received $75,000 in fees.  Id.  The Burgin/Diamond plaintiffs received 
$1,000,000 in total settlement.  See Burgin et al. v. District of Columbia, 1:03-cv-02005-EGS, at 
Dkt. No. 72.  Megan Enright, a former Chang Plaintiff, received $46,500, among other items for 
settlement of her claims.  (See Dkt. No. 144 in Chang.)  Amy Chastain and Elizabeth Young, 
also former Chang Plaintiffs, received $55,500, and other terms, in exchange for settlement of 
their claims.  (See Dkt. No. 190 in Chang.)  Four previous Barham Plaintiffs each received 
$50,000 for settlement of their claims.  (See Barham Dkt. No. 302.)  The press has reported that 
the remaining Barham plaintiffs are settling for a total of $8.25 million, with each individual 
class member receiving approximately $18,000 to $50,000, depending on their involvement in 
the case. 
15  Assistant Chief Newsham, through counsel, disputes that he has been promoted, pointing 
out that he was, and remains, an Assistant Chief.  (See Dkt. No. 580 at 3 n.2.)  Newsham does 
not dispute, however, that his advancement through the MPD to positions of ever increasing 
responsibility and visibility benefited his career.  In any case, they certainly do not indicate that a 
police command official who steps forward aggressively to admit to a flagrant violation of 
Constitutional rights, costing the District millions of dollars, will go unrewarded. 
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the City's police from applying a type of choke hold on suspects absent a threat that the suspect 

would use deadly force to resist arrest. Lyons, 461 U.S. at 105.  The plaintiff in Lyons alleged 

that the City authorized police use of choke holds in violation of, among other constitutional 

provisions, the Due Process Clause of the Fourteenth Amendment; but the Court surmised that 

this policy, even if present, was not enough to establish a likelihood of future injury to Lyons.  

Id. at 106. 

 In the instant case, the Court is confronted with far more than a written policy – it has the 

testimonial statement of the named defendants and other officers who admit that they would act 

in the exact same manner if confronted with the same situation.   

C. “Official” District Policy and Relevant District Codes Lack Enforcement 
Mechanisms.16 

 
 Another indication that the unconstitutional abuses are likely to reoccur is the fact that 

neither the District, the MPD, nor any previous set of Plaintiffs have succeeded in securing any 

enforceable mechanism that will effectively deter, or swiftly punish, future abuses.  In fact, the 

District specifically has thwarted efforts that would have allowed future Plaintiffs direct access 

to relief (as opposed to forcing them to slog through something like the seven years of litigation 

Chang Plaintiffs have had to endure) to seek relief for unconstitutional abuses. 

 The District has argued that the District of Columbia First Amendment Rights and Police 

Standards Act of 2004 (“FARPSA”), D.C. Law 15-352 (2005) (codified at D.C. Code § 5-

331.01, et seq.), is evidence that the District has enacted reforms that will prevent future 

                                                 
16  Despite the District’s articulated policy in regards to mass demonstrations reflected in the 
Mass Demonstration Manual or other documents, there is an issue of disputed fact whether the 
District’s actual policy was to permit, and even encourage, the illegal application of mass trap-
and-arrests.  Given the level of involvement of top MPD officials, the amount of planning that 
preceded the September 27, 2002 arrests and the history of similar abuses in the past within the 
District, the fact-finder could determine that the District’s policy was to clear the streets by 
engaging in such illegal tactics.  
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unconstitutional mass arrests.  That law, however, like the explicit but violated provisions of the 

Mass Arrest Manual, provides no enforcement mechanism for when it is violated.   

 In January 2005, before FARPSA was signed into law, Councilmember Kathy Patterson 

requested that the Office of the General Counsel for the City Council issue an opinion as to 

whether the FARPSA bill (15-698), “creates a private right of action.”  (See Ex. 11.)  In 

response, attorneys for the City Council stated that they did “not believe a court would construe 

the legislation as creating a private right of action.”  (See Exhibit 11.)  City Council attorneys 

noted that amendments to the original bill had specifically removed a section of the bill which 

read as follows: 

Any person who is harmed by the failure of any District of Columbia employee, 
agent, or officer to comply with any provision of this Act may file suit in the Superior 
Court against the District of Columbia, which shall be liable for appropriate legal and 
equitable relief and for reasonable attorneys fees and costs. If a person shows that the 
failure to comply with this Act caused him or her to be arrested, detained, restrained, 
or unreasonably denied access to food, water, or toilet facilities, he or she shall be 
entitled to compensatory damages or $5,000, whichever is greater. 

(Id.)  City Council attorneys noted that “[i]f the intent of the Council were to create a private 

right of action, it would not have struck a provision that did exactly that from the bill.”  (Id.) 

 This Court has had the opportunity to review FARPSA, and based in part upon argument 

made by the Office of the Attorney General, has specifically determined that FARPSA did not 

create a private right of action.  See Mahoney v. District of Columbia, No. CIV. A. 09-105 

(ESH), 2009 WL 3126620, at *17 n.11 (D.D.C. Sep. 30, 2009) (“Defendants also argue that 

plaintiffs may not sue for a violation of FARPSA because the statute does not create a private 

right of action.  The Court agrees.”)  

 Without an enforcement mechanism, the District and the MPD have little added incentive 

to refrain from engaging in unconstitutional mass arrests.  Chang Plaintiffs have sought, through 

settlement negotiations, a consent decree that would provide an enforcement mechanism for 

Case 1:02-cv-02010-EGS-JMF   Document 585    Filed 01/08/10   Page 22 of 38



 

 23  

illegal arrests practices, such as those set forth in FARPSA.  The District has refused even to 

discuss these requests.     

 Moreover, when the abuses occurred, the MPD and the District already had in place 

detailed and specific guidelines that prohibited the exact behavior in which law enforcement 

engaged on September 27, 2002.  The Mass Arrest Manual in effect at the time, which the MPD 

prepared in 1996 and which was provided to all officers who were members of the MPD 

presence at Pershing Park, outlined in considerable detail the types of actions officers and 

officials could take during mass arrest situations.  For example, the Mass Arrest Manual, which 

“sets forth general policy and shall serve as the standard operational guide for all members in . . . 

dealing with mass demonstration and civil disturbances,” states: 

i. When the “Field Commander determines that there is a need to make a positive police 
response, he will instruct the affected unit commanders, where time and 
circumstances permit to issue warnings to the crowd to disperse.”  (Mass Arrest 
Manual at 1, attached as Ex. 12.)   

ii. “The warning shall consist of an announcement citing the offenses or violations that 
are being committed by the participants, and a request or order whichever is 
applicable, that the crowd disperse.”  (Id. at 21.) 

iii. “The entire warning process shall be documented by means of an audio-visual 
recording, if available.”  (Id.) 

iv. Field Arrest Forms shall contain a “brief description of circumstances of arrest,” as 
this is “perhaps the most important item on the form in determining the possibility of 
successful prosecution.”  (Id. at 24.) 

v. “At the transport vehicle the arrestee shall be personally advised of the charges and 
photographed along with the designated arresting officers.”  (Id. at 26.) 

vi. “Courts have become increasingly exacting in their requirements regarding mass 
arrest procedures.  It cannot be emphasized too strongly that all field arrest forms 
should be filled out as accurately and completely as time and circumstances permit.”  
(Id. at 26.) 

Nevertheless, at Pershing Park, the MPD, through its officials and officers, failed to abide by any 

of these explicit policies, among others.  There were no warnings given; the District has claimed 

they failed to adequately video-tape and/or audio record these events; field arrest forms did not 
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describe the circumstances of the arrest and contained numerous falsities and omissions; and line 

officers failed to take pictures with arrestees before they were transported.  The fact that the 

MPD had spent weeks, if not months, preparing for the demonstrations in September 2002, 

reinforces the conclusion that these violations were deliberate.   

 In Franklin v. City of Chicago, 102 F.R.D. 944, 946 (N.D. Ill. 1984), the plaintiff alleged, 

under 42 U.S.C. § 1983 and other statutes, that the City of Chicago and various officers of the 

Chicago Police Department deprived him of his constitutional rights.  The plaintiff alleged that 

he was arrested without probable cause, pursuant to a policy of the City of Chicago which 

allowed Chicago police officers to arrest, charge, and detain persons for disorderly conduct with 

the intention that no charges would be filed and no prosecution would be pursued.  Id.  The 

plaintiff also challenged the City of Chicago's police policy of transporting handcuffed arrestees 

in all-metal interior squadrols without the use of any restraining devices.  Id.  The plaintiff 

asserted that this procedure of the City of Chicago infringed on an arrestee's constitutional rights 

established by the First, Fourth, Ninth and Fourteenth Amendments to the United States 

Constitution.  Id.  Plaintiff sought a declaration that the complained of practices were 

unconstitutional and an injunction against future utilization of the squadrols and practices 

maintained by the City.  Id. at 947.   

 The defendants moved to dismiss on the grounds that the plaintiff did not have standing 

to invoke the jurisdiction of the federal courts because the plaintiff could not show that he was 

subject to a real or immediate threat of injury as result of the challenged conduct.  Id.  The Court 

denied the motion to dismiss on the grounds that there was “little doubt” that plaintiffs had 

standing to seek equitable relief.   Id. at 949.  The Court noted that, as opposed to cases cited by 

the defendants, the plaintiff “need only be arrested to be subjected to the alleged unconstitutional 
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procedure.” Id. at 947-48.  The Court stated that “although they assume that the Plaintiffs will 

conduct themselves in a lawful manner so as to avoid criminal prosecution, defendants do not 

dispute that persons who are not violating the law are sometimes arrested.”  Id. at 948.  

Ultimately, the Court found that because the challenged practice represented the policy of the 

City of Chicago, the plaintiffs allegation were both real and immediate.  Id. 

 Similarly, in this case, Chang Plaintiffs still face a very real and immediate threat that 

when attending – or even being in the presence of – a mass demonstration or other similar type 

of event within the District, the MPD will engage in the same type of illegal trap-and-arrest 

practices that denied Plaintiffs their unconstitutional rights.  Moreover, it is incredibly difficult 

for the Plaintiffs to avoid a trap and arrest, as it requires no action or illegal activity on their part, 

other than being in the wrong place at the wrong time.       

D. Plaintiffs Remain at Risk of Being Subject to Challenged Conduct. 
 

 The District might argue that, even if such offenses were to re-occur, the Plaintiffs would 

be unlikely to be subject to such abuses because of their current residences.  This argument is 

simply farcical.  The District’s argument is that the Chang Plaintiffs have nothing to fear from 

the MPD so long as those individuals do not continue their prior practice of observing or being 

near protests, let alone actually participating in a protest.  It may be difficult for these politically 

active people to avoid being in the vicinity of any protests.  One of the Chang Plaintiffs is a 

resident of D.C. and demonstrations in Washington attract participants and observers from all 

over the Nation.  Moreover, the District appears to have trouble imagining how a person who 

lives in another city would even come to the Nation’s capitol.  The Court can take judicial notice 

that persons from New York, the Carolinas, and even far off California, to drive, or catch a bus, 
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train or plane, to participate in, report on or observe a demonstration in Washington.  Hundreds 

of thousands of citizens come from all over the Nation, every year, to do so.   

 This argument turns on its head the usual District argument, which is to portray civil 

rights litigants as “outsiders.”  In the past, the District has emphasized that many of the 

individuals arrested at Pershing Park were visitors to the District, rather than D.C. residents, 

seemingly suggesting that this alone reduced the responsibility of the MPD to act within the 

limits imposed by the Constitution.  For example, a document bates labeled DC A 012179 is an 

email from Assistant Chief Michael Fitzgerald to Assistant Chief Peter Newsham, both named 

Defendants in this case, in which Fitzgerald speculates that most of the arrestees were visitors as 

opposed to residents.  (See Exhibit 13.)  The District’s current suggestion that, because some of 

the Chang Plaintiffs do not reside in the District means they would be unlikely to participate or 

observe demonstrators here, exhibits a desperate but unconvincingly convoluted effort by the 

District to avoid the meaningful equitable relief sought by the Chang Plaintiffs.     

 One Chang Plaintiff, Chris Zarconi, is a resident of the District of Columbia, having 

recently purchased a home in the District, and continues to work, at times, as a professional 

photographer.  (See Zarconi Declaration, attached as Exhibit 14, ¶¶ 2-5.) As evidenced by his 

attached declaration, Mr. Zarconi plans to attend demonstration and protest events within the 

District of Columbia as a photographer in the first half of this year.  (Id. ¶ 7.)  As other courts 

have stated, “immediacy” requires only that the anticipated injury occur with some fixed period 

of time in the future, not that it happen in the colloquial sense of soon or precisely within a 

certain number of days, weeks, or months.  See Adarand Constructors, Inc. v. Pena, 515 U.S. 

200, 211-12 (1995).  Given the fact that the District and MPD have failed to enact sufficient 
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enforcement mechanisms to prevent future abuses, Mr. Zarconi is in real danger of a further 

direct injury.17    

 Plaintiffs Leanne Lee currently resides in New York, Young Choi currently resides in 

South Carolina, and RayMing Chang currently resides in Los Angeles.  They have ties to the 

District of Columbia, as each attended school in the area.  Regardless of where they live, they 

still face the risk of being falsely arrested in Washington, D.C. when they are present in the 

District and when they attend large demonstrations.  This risk is not remote or speculative.  As 

discussed above, it remains entirely likely that the MPD will continue to violate the 

constitutional rights of individuals present at mass demonstrations.    

 In cases involving police misconduct, courts have found standing in similar situations.  In 

Allee v. Medrano, 416 U.S. 802, 815 (1974), the Supreme Court stated that in the face of “a 

persistent pattern of police misconduct, injunctive relief is appropriate.”  That ruling came in 

response to a campaign of lawless conduct on the part of Texas police departments that sought to 

destroy a campaign to organize farm workers.  Circuit and district courts have applied Allee’s 

directive to on-going police practices that violate the constitution. See Riggs v. City of 

Albuquerque, 916 F.2d 582, 585-86 (10th Cir. 1990) (affirming standing as a result of ongoing 

illegal police surveillance of plaintiff’s activities); Illinois Migrant Counsel v. Pilliod, 540 F.2d 

                                                 
17  In Elend v. Basham, another case relied upon by the District, the plaintiffs sought an 
injunction against the United States Secret Service to prevent the latter from restricting plaintiffs 
to sequestered “First Amendment zones” during future protests against President Bush.  471 F.3d 
1119, 1203 (11th Cit. 2006).  The 11th Circuit upheld the dismissal for lack of standing by 
finding that the plaintiffs failed to allege when, where, and how such protests were going to 
occur in the future.  Id. at 1206-07.  The Court focused on the fact that it was highly unlikely that 
the same set of circumstances that the Plaintiffs challenged – being removed from a protests of 
President Bush at the Sundome – would occur again.  In the instant case, in contrast, Plaintiffs 
have not alleged that the challenged actions occur in only such unique or rare circumstances.  In 
fact, the history of District protests or mass gatherings proves otherwise.  The MPD has engaged 
in these behaviors routinely in a variety of contexts.   
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1062, 1067 (7th Cir. 1976) (affirming standing of six individuals and civil rights organizations 

seeking injunctive relief to prohibit the INS officers from stopping individuals solely on the basis 

of their ethnicity, which practice was evidenced by only three individual stops and two farm 

dormitory raids); LaDuke v. Nelson, 762 F.2d 1318 (9th Cir. 1985); Lopez v. City of Rogers, 

Arkansas, Civil No. 01-5061, 2003 U.S. Dist. LEXIS 14570 (W.D. Ark. Aug. 8, 2003) (finding 

standing where several named plaintiffs in a proposed class had been stopped and/or questioned 

by the police on multiple occasions solely because of their ethnicity); National Congress for 

Puerto Rican Rights v. City of New York, 75 F. Supp. 2d 154, 159-62 (S.D.N.Y. 1999) (affirming 

standing of six individuals seeking injunctive relief against NYPD’s Street Crime Unit practice 

of unconstitutionally stopping and frisking individuals without probable cause or even 

reasonable suspicion); Maryland State Conference of NAACP Branches v. Maryland Dep’t of 

State Police, 72 F. Supp. 2d 560, 564-65 (D. Md. 1999) (affirming standing of the NAACP and 

several minority motorist seeking injunctive relief against practice of racially discriminatory 

enforcement of vehicular codes).  

3. The Court Is Not Required to Address the Issue of Standing At this Stage of the 
Litigation. 

 
 The Chang Plaintiffs’ Complaint seeks both monetary and equitable relief, just like each 

of the other groups of plaintiffs who filed suits related to the Pershing Park arrests.  It may be 

that the fact-finder or the Court, after hearing all of the evidence, will not find facts that would 

support equitable relief.   

 The District does not argue that any issues at stake currently in this case are dependent on 

a resolution of its motion or that the denial of partial summary judgment would prejudice its 

rights at trial.  In fact, the District agues that the sole reason to “resol[ve] . . . this issue [is to] . . . 

enable the parties to enter [into] private mediation” and that “eliminating the plaintiffs’ apparent 
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desire for equitable relief will remove what appears to be a serious obstacle to settlement with 

the Chang Plaintiffs.” (Dkt. No. 57 at 1, 5.)  The District further agues that “[c]larification of that 

fact will enable settlement talks to proceed under realistic parameters without plaintiffs’ 

misconceptions on this issue interfering with serious negotiations.”   

 This argument is absurd and exhibits the District’s desire to try to coerce a settlement 

from Chang plaintiffs that will allow the District to continue its illegal mass arrest practices.  The 

District has made no real effort to settle the litigation.  Attorney General Nickles canceled 

several planned settlement meetings and then only met with Chang counsel two days before the 

most recent hearing.  At that meeting, which lasted under ten minutes, Attorney General Nickles 

made it clear that he would not even discuss any settlement that incorporated any form of 

equitable relief, despite the fact that several other groups of plaintiffs came to settlements that 

included non-monetary terms.   

 The District is simply wrong in its suggestion that denying the Chang Plaintiffs the 

ability to secure equitable relief from the Court will force them to settle.  Obviously, regardless 

of the outcome of this motion, the Chang Plaintiffs will remain open to any settlement that 

contains binding equitable reforms.  However, settlement does not replicate trial resolution and 

instead represents a compromise.  See In re GMC Pick-Up Truck Fuel Tank Prods. Liab. Litig., 

55 F.3d 768, 806 (3d Cir. 1995) (“after all, settlement is a compromise, a yielding of the highest 

hopes in exchange for certainty and resolution”).  If anything, the use of the Barham settlement 

to bar the Chang Plaintiffs from securing greater reforms will make settlement less likely.  

Absent such reforms, it is even more important to hold these individuals responsible for their 

actions.  The Barham settlement reportedly contains neither a consent decree nor any penalties 

for these individuals who have been accused of horrendous violations of civil liberties and even 
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possible perjury.  Previously, the individuals responsible for such abuses have been allowed to 

walk away through settlements and, in the case of people like Newsham, even be advanced for 

their service. 

 It is apparent that the District is prepared to pay tens of millions of dollars for the right to 

continue to conduct unconstitutional mass arrests.  As part of its efforts, the District continues to 

fail to define clearly its representational status of various interested parties.18  Attorney General 

Nickles has stated that it “would be irresponsible” for him to accept a consent decree (such as 

that sought by Chang Plaintiffs) which would effectively prevent similar unconstitutional mass 

arrests in the District.  (Del Quentin Wilber, Judge Orders Probe of Mass Arrest Logs, Dec. 18, 

2009, WASH. POST at B4.)  If, as the District appears to claim, no such illegal mass arrests will 

occur in the future, the District’s natural interests should be to cut short the inevitable massive 

cost to the District of continued litigation and trial, and negotiate equitable relief that would 

                                                 
18  The result of this confused representational position was evident in the deposition of Ms. 
Denise Alexander, which occurred on Thursday, January 7, 2010.  Ms. Alexander’s deposition 
has been referenced repeatedly by both the Barham and Chang as containing alleged false 
statements under oath.  At the beginning of the deposition, Chang counsel did what every lawyer 
would do at that stage: asked Ms. Alexander if she was represented by counsel.  (See Transcript 
of Alexander Dep., attached as Ex. 15, at 10.)  This is a standard question, asked at the beginning 
of almost all depositions.  Ms. Alexander responded that counsel attending the deposition on 
behalf of the District was her lawyer.  (Id.)  District counsel then informed Ms. Alexander that 
she was representing the District and not her personally.  (Id.)  Ms. Alexander appeared confused 
and it was clear that she understood little about what had been alleged regarding her prior sworn 
statement or her right to her own counsel.  Plaintiffs’ counsel proceeded to ask her if she was 
aware that her prior declaration was challenged as false.  (Id. at 11.)  She stated that she had only 
learned of that fact from District counsel two days before the deposition and then stated that she 
was never told that she had been referenced in court and filings with regard to the possible false 
statements.  (Id.)  She also stated that she was never informed that there was interest in a criminal 
referral.  (Id.)  At one point Ms. Alexander asked Plaintiff’s counsel if he thought she should 
have her own lawyer.  (Id.)  While Plaintiff’s counsel could not ethically give her legal advice, 
he did explain the allegations and, once those allegations were revealed to her (and after two 
private meetings with District counsel), Ms. Alexander asked to have her own counsel, and the 
deposition had to be terminated.  (Id. at 14.)  The District made no objections in the course of the 
short deposition. 
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make clear that violations of such practices could result in immediate enforcement of 

constitutional rights.  Instead, apparently, the District would prefer to waste the taxpayers’ 

money pursuing its current strategy of trap-and-arrest and then pay-and-pay to maintain the 

status quo. 

 The Chang Plaintiffs are a distinct group of individuals who were not protesting at the 

time of their arrest and are alleging different abuses (and seeking different equitable relief) than 

the Barham Plaintiffs.  The Court’s earlier decision to separate Chang from Barham reflects this 

obvious fact.  The fact that they were arrested on the same day as the Barham Plaintiffs does not 

satisfy Rule 23 of the Federal Rules of Civil Procedure.  As noted by the Sixth Circuit (and 

quoted with favor by the D.C. Circuit), “It is not every common question that will suffice [to 

show commonality], however; at a sufficiently abstract level of generalization, almost any set of 

claims can be said to display commonality. What we are looking for is a common issue the 

resolution of which will advance the litigation.” Sprague v. Gen. Motors Corp., 133 F.3d 388, 

397 (6th Cir. 1998); see also Love v. Johanns, 439 F.3d 723, 729 (D.C. Circuit 2006) (also 

quoting Bacon v. Honda of Am. Mfg., Inc., 370 F.3d 565, 571 (6th Cir. 2004) 

(“Conclusory allegations and general assertions of discrimination are not sufficient to establish 

commonality.”).  There has been no showing of commonality or typicality to satisfy such a 

certification for the Chang Plaintiffs.  More importantly, with discovery almost completed and a 

trial scheduled in Chang, such certification does not advance this litigation and raises other 

problems related to the certification. 

  
4. The Chang Plaintiffs’ Opt Out Is Not Limited to Monetary Relief. 

 Even if the Court does not simply read the Chang Plaintiffs out of the class due to a lack 

of commonality with the Barham Plaintiffs, any opt-out under the agreement should not be 
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limited only to the monetary relief.19  The District argues that the Chang Plaintiffs “should not be 

permitted to opt out of the Barham settlement on the issue of equitable relief.”  The District 

concedes that the Chang Plaintiffs have been treated by the Court as opted out as to monetary 

relief and the Barham class.  The District ignores controlling case law on the topic that explicitly 

provides the Court with flexibility in determining the relief available to opted-out plaintiffs.  

Moreover, the District’s attempts to use the Barham settlement to restrict any future reforms is 

part of a divide and conquer strategy to play public interest cases against each other.  It belies 

any true interest in good-faith negotiations, just like the District’s use of Rule 68 to threaten 

these Plaintiffs with ruinous penalties if they take this case to trial and win.  Relying on the 

Court’s stated interest in settlement, the District is threatening the Court that, unless it agrees that 

it will not order equitable relief (no matter what is shown at trial), it will not allow the Barham 

Plaintiffs to collect on the settlement and will treat this agreement, and perhaps others, as null 

and void.  It is making the claims of the Chang Plaintiffs the price for settling the Barham case.20   

 As discussed above, counsel for the Chang Plaintiffs clearly stated at the September 11, 

2003 hearing regarding class certification and consolidation of various related cases that “our 

plaintiffs, our clients, do not wish to participate in the class action, so they would opt out.”  

(Sept. 11, 2003 Hearing Transcript at 26.)  Chang Plaintiffs did not request that they be opted out 

only as to certain aspects of the relief sought.  The Court’s orders were equally clear – stating 
                                                 
19  While the Chang Plaintiffs have not been allowed to see the settlement, some details have 
appeared in the media.  Those details reflect the different interests in the cases.  The monetary 
settlements, per plaintiff, are roughly the same (and in some case less than) as was accepted by 
previous sets of plaintiffs that settled with the District.  (See footnote 14, supra.)  The Chang 
Plaintiffs have previously rejected greater financial offers from the District that lacked 
enforceable equitable relief in the form of a consent decree.  The Chang Plaintiffs want to have 
the opportunity to show the Court at trial that injunctive relief is necessary to end this long 
practice of “trap and arrest” as well as the post-trial abuses in the proposed amended complaint.  
20  Once again, the District never made such a claim or demand in the prior settlements in 
Abbate, Burgin/Diamond, or Jones.  
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“[a]ccordingly, the [Chang] plaintiffs … will be treated as if they have opted out of the 

provisionally certified class action in [Barham].”  (Dkt. No. 43. at 32.)  The Court never 

mentioned any limitation on such an opt-out, either in the order itself or during the hearing.  

Additionally, this Court specifically made the decision to consolidate the Chang case with 

another non-class action, Jones v. District of Columbia, and not to consolidate the Chang case 

with the Barham class action.  (Dkt. No. 43 at 36.) 

 The District has mischaracterized the D.C. Circuit’s holding in Eubanks v. Billington, 110 

F.3d 87 (D.C. Cir. 1997), as permitting opt-outs in Rule 23(b)(2) class actions only as it pertains 

to monetary relief.  In fact, the court in Eubanks held that the court has full discretion to grant 

opt-outs in class actions certified under Rule 23(b)(2).  110 F.3d at 94.  The court stated that 

“where both injunctive and monetary relief are sought, the need to protect the rights of class 

members may necessitate procedural protections beyond those ordinarily provided under [Rule 

23](b)(1) and [Rule 23](b)(2).”  Id. at 95.  The court held that there were at least two ways to 

exercise such discretion: (1) implement a “hybrid” approach, certifying a (b)(2) class for 

injunctive relief and a (b)(3) class for monetary relief, granting the right to opt out to class 

members at the monetary relief stage; or (2) conclude that “the claims or particular class 

members are unique or sufficiently distinct from the claims of the class as a whole, and that opt-

outs should be permitted on a selective basis,” allowing (b)(2) class members to opt out when 

necessary to “facilitate the fair and efficient conduct of the litigation.”  Id. at 96.  Thus, the case 

says the opposite of what the District is asserting.  It supports the argument of the Chang 

Plaintiffs that, even if the Court does not simply read out the Chang Plaintiffs from the class, it 

has the authority to grant separate and additional equitable relief to parties who are opted out 

from the monetary relief. 
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 In Keepseagle v. Johanns, 236 F.R.D. 1 (D.D.C. 2006), this Court held that Rule 23 

“does not expressly preclude opt out rights in non-(b)(3) actions; rather [Rule] 23(d) has an 

inherent ‘procedural flexibility’ that supports a wide range of judicial choice.”  236 F.R.D. at 3.  

In that case, this Court held that a group of plaintiffs who presented sufficiently distinct claims 

from the rest of the class and who had “persistently pursued a right to opt out since the inception 

of the litigation” should be granted the ability to opt out of the class that had been certified under 

Rule 23(b)(2). Id. at 4-5.  

 In the Chang case, this Court has already exercised its discretion by allowing the Chang 

Plaintiffs to opt out of the Barham class in September 2003.  The Court did not create a hybrid 

action with (b)(2) and (b)(3) classes.  Instead, the Court selectively allowed the Chang Plaintiffs 

to opt out without specifying any limitation, utilizing the “second” method outlined in Eubanks.  

The Court was justified in doing so.  The Barham class was certified under Rule 23(b)(2) and, 

similar to Eubanks, both monetary and injunctive relief were sought by the Barham and Chang 

plaintiffs.  Similar to the plaintiffs in Keepseagle, the Chang Plaintiffs presented sufficiently 

different claims due to the fact that they were journalists and legal observers – not protestors like 

most members of the Barham class – implicating unique First Amendment issues related to the 

freedom of the press.  Additionally, like the Keepseagle plaintiffs, the Chang Plaintiffs have 

“persistently pursued a right to opt out since the inception of the litigation” reaching back to 

September 2003.  See Keepseagle, 236 F.R.D. at 4-5.  For these reasons, this Court had full 

discretion to allow the Chang Plaintiffs to opt out of the Barham class in September 2003 and 

still has such discretion.  Alternatively, should the Court find that the Chang Plaintiffs somehow 

did not fully opt out in September 2003, the Chang Plaintiffs ask that the court exercise such 

discretion now and, as it did in Keepseagle, allow them to opt out due to the distinctiveness of 
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their claims and the fact that they have been pursuing their right to opt out since the inception of 

this litigation. 

 Furthermore, contrary to the District’s position, the certified class action is by no means 

“the only appropriate vehicle” for pursuing an injunction.  Otherwise, the ability to “opt out” of a 

class action and seek relief independently would be meaningless.  See Fed.R.Civ.Proc. 23 (c)(2).  

Because the Chang Plaintiffs suffered constitutional harm from this preplanned – and later 

condoned – “trap and arrest” practice, and are in immediate threat of being subjected to such 

unconstitutional arrest practices again, they request relief to prevent the same harms from 

occurring in the future.  Despite the District’s assertion to the contrary, the injunctive relief 

sought is specific, objective and responsive to the harm already caused.  In fact, injunctive relief 

is the only form of remedy that will ensure the harm caused by these practices does not reoccur. 

 Moreover, the District’s argument linking the Chang Plaintiffs’ claims for equitable relief 

to the Barham class is a transparent attempt to hold the Barham settlement hostage by trying to 

shoehorn the Chang plaintiffs into the Barham class.  This argument has no reasonable basis in 

either law or fact.  The Chang Plaintiffs are not currently part of the certified Barham class; they 

have never expressed any interest in being part of the Barham class; and, since the Barham class 

was certified six years ago, this Court has recognized the Chang Plaintiffs as having opted out of 

the class without any limitation.  Even if the Chang Plaintiffs are not simply read out of the class, 

it would serve neither their interest nor the public interest for the Court to rule that it will not 

order any equitable relief at trial – no matter what is shown or proven.    

CONCLUSION  

 Chang Plaintiffs respectfully request that the Court deny with prejudice the District of 

Columbia’s Motion for Partial Summary Judgment. 
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